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HIGH COURT FORM NO.(J) 2 

HEADING OF JUDGMENT ON ORIGINAL APPEAL 

 

IN THE COURT OF THE CIVIL JUDGE 

TEZPUR, SONITPUR 

 

Present: Smti Munmun B.Sarma 

Civil Judge 

Tezpur, Sonitpur 

 

25th May‟2017 

 

TITLE APPEAL NO. 14/2012 

Sri Abhijit Hazarika 

Son of Kiron Chandra Hazarika 

Resident of Dadhara Bamun Chuburi 

PO –Tezpur, Mouza – Bhairabpad 

District – Sonitpur, Assam 

--- Appellant/ Plaintiff 

-Vs- 

Md. Mani Ahmed 

Son of Salim Ahmed 

Resident of Murhateteli 

PO –Tezpur, Mouza – Bhairabpad 

District – Sonitpur, Assam 

--- Respondent/ Defendant 

 

This appeal u/O.41 r.1 r/w s.151 CPC against impugned judgment and decree 

passed on 27-04-2012 by the learned Munsiff, Tezpur, in Title Suit No. 54 of 2005, 

dismissing the  suit in of the plaintiff, came for final hearing on 22-11-2016. 

 

Counsel for Appellant :  

Counsel for Respondent  :  
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JUDGMENT 

1) This appeal has been preferred by the Appellant/Plaintiff against Judgment & 

Decree passed on 27-04-2012 by the learned Munsiff, Tezpur, in Title Suit No. 55 of 2005, 

dismissing the suit of the plaintiff. The suit was for recovery of vacant possession of the 

suit premises by evicting the defendant and for recovery of arrear rents, future rents and 

mesne profits.  

 

Case of the Appellant/Plaintiff in the Suit: 

2) The Appellant/ Plaintiff claimed that (L) Nuruddin Baruah was the absolute owner 

and pattader of the 10 lessas of land and during his life he had inducted the 

defendant/respondent as tenant on monthly rent of Rs.275/- per month. Nuruddin Barah 

sold the said land and house standing thereon to Smt. Shanti Devi vide registered sale 

deed No.800 dated 30-05-1994 and delivered possession. Smt. Shanti Devi sold the entire 

10 lessas of land to plaintiff on 1-11-2002 vide registered sale deed No.1632. After 

purchase of the suit property plaintiff informed defendant & requested him to pay the 

monthly rent of the suit room. The defendant refused to pay the rent & therefore, 

advocate notice was served upon the defendant to quit and vacate the suit premises and 

to pay arrear rent of Rs.15,430/- from Nov‟2002 to July‟2004. However, the defendant did 

not vacate the suit premises & thus, the suit was filed with payer for eviction of tenant 

and for recovery of arrear rents.  

 

Case of the Appellant/Plaintiff in the Suit: 

3) The Respondent/Defendant claimed that there is no cause of action, the suit is 

bared by waiver, estoppel and acquiescence & is bad for non-joinder of parties. The 

defendant admitted that (L) Nuruddin Baruah was absolute owner of the land sold 1 
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Katha to Sachin Chakraborty, 10 lessas to Md. Majammi Husssain, 5 Lessas to Md. Ali 

Hussain and remaining land was bequeathed to his wife Tara Baruah. The defendant 

further stated that Musttt. Tara Baruah relinquished her right to Nazrul Hussain and 

therefore the defendant was tenant under Tara Baruah and after her they became tenant 

under Nazrul Hussain. The defendant categorically denied that he is a tenant under 

plaintiff and submitted that neither Sahanti Devi nor the plaintiff has had any possession 

or title over the plot of land.  

 

4) After going through the available materials, the learned Court of Munsiff framed 

the following ISSUES – 

1) Is there cause of action for the suit? 

2) Whether the suit is bad for non-joinder of necessary parties? 

3) Whether the suit is maintainable in its present form? 

4) Whether there is any relationship between plaintiff and the defendant as 

landlord and tenant?  

5) Whether the plaintiff has terminated the tenancy of the suit room by serving 

legal notice u/s 106 of the Transfer of Property Act to the defendant?  

6) Whether the defendant is a defaulter in payment of rent of the suit premises 

and liable to pay the same to the plaintiff? 

7) Whether the plaintiff is entitled to the relief as prayed for?  

 

8) Plaintiff had examined two witnesses, PW-1 Abhijit Hazarika & PW-2 Shanti Devi 

and exhibited the Registered Sale Deeds, Advocate Notice, amongst other documents. 

The defendant adduced three witnesses in support of his defence, same being DW-1 Smt. 

Nimai Basak, DW-2 Nazrul Hussain & DW-3 Khewiraj Adhikari and exhibited Probate Copy, 

Will, etc. After hearing both the sides and going through the materials available in the 



 

Page 4 of 14 

record, the ld. Munsiff dismissed the suit with cost. Being aggrieved with the Judgment 

and decree passed by the trial court the Appellants/plaintiffs preferred this appeal.  

 

Grounds for Appeal: 

9) The appellant appears to be specifically aggrieved by the decision of ld. Munsiff 

in issue Nos.4, 5 and 6. It was alleged that ld. Court below while deciding the Issue No.4 

has mentioned some facts which are beyond pleadings and the said issue was wrongly 

decided without properly discussing the oral and documentary evidence and the laws 

involved therein. The ld. Court wrongly held that as per Ext.1 and 2 registered sale deeds 

land is an Agricultural land though it was clearly mentioned that the land was Bari land 

and also wrongly held that Ext.1 and 2 does not disclose or refer to any house standing 

thereon though under law mentioned of house in sale deed is not compulsory and also 

wrongly held that PW-2 Santi Devi never collected any rent from the defendant during the 

period from 1994 to 2002 and by making wrong interpretation of meaning of 

encumbrances and wrongly mentioned that PW-1 admitted that none of the four suit the 

plaintiff clearly narrated the suit premises etc. That while the appellant plaintiff has 

proved his right, title and interest in the suit premises and also the fact of relationship of 

landlord and tenant and the fact of defaulter of ld. Court below ought to have decreed the 

suit in favour of the plaintiff appellant. Hence, the appeal should be allowed and in favour 

of the appellant/plaintiff. 

 

Grounds for Cross-Objection: 

10) The respondent/defendant filed cross-objection alleging that the Trial Court erred 

in deciding the first three issues against the respondent without considering the pleadings 

of the defendant and evidence in this respect.  The ld. Trial court failed to consider that 

defendant/respondent categorically stated that Nazrul Hussain happened to be the 
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landlord of the defendant/respondent as claimed by him and produced convincing 

evidence in support of such pleading. That the ld. Trial court failed to appreciate that 

without impleading Nazrul Hussain as party as defendant in the suit no effective decree of 

eviction could be passed against the defendant / respondent.  

 

DISCUSSIONS, DECISIONS & REASONS THEREOF: 

11) I have gone through the pleadings minutely and also perused the documents 

submitted by both the sides and the evidences forwarded in the Suit. Also heard the 

arguments forwarded by the ld. counsel for both the sides. In view of the materials 

available on record and based on the rival contentions, the issues are discussed herein 

below. For sake of brevity the issues may not be discussed chronologically.  

 

ISSUE NO.1: Is there any cause of action for this suit? 

Decision of Trial Court: 

12) Trial Court observed that cause of action means the circumstances forming the 

infraction of the right or the immediate occasion for the action. In the wider sense it 

means the necessary conditions for the maintenance the suit. In view of the assertion in 

the plaint and the denial in the written-statement, it appears that plaintiff has approached 

this Court for eviction of defendant and for recovery of arrear of rent whereas the 

defendant has denied the landlord – tenant relation. Hence, there is cause of action for 

filing the suit. This issue is decided accordingly in favour of the plaintiff.  

 

My Decision & Reasons Thereof: 

13) Though the respondent had challenged the decision of trial court in issue no.1 

but no argument was forwarded by either side during argument. For ends of justice I 

have gone through the record and I am in consensus with the decision of ld. Trial Court 
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that there is cause of action for the suit as the defendant has completely denied the 

landlord-tenant relation between the parties, which ahs bee asserted by the 

plaintiff/appellant. Hence, decision of learned trial court in respect of Issue No.1 is not 

interfered with. 

 

ISSUE NO. 2: Whether the suit is bad for non-joinder of necessary parties? 

Decision of Trial Court:  

14) Trial Court observed that all the pattadars of same dag land are not necessary 

parties in a suit for eviction. The suit is filed for eviction and arrear of rents against a 

trespasser and hence impleadment of all the co-pattaders is not necessary. Thus this 

issue is decided in affirmative in support of plaintiff.  

 

My Decision & Reasons Thereof: 

15) As regard to this issue also none of the parties forwarded any argument, except 

for the respondent/defendant mentioning in cross-objection that Nazrul Hussain happened 

to be the landlord of the defendant/respondent & therefore, without impleading Nazrul 

Hussain as party no effective decree of eviction could be passed against the 

defendant/respondent. However, this issue is discussed here so that it doesn‟t become a 

point of contention on a future date. A party is said to be a necessary to a suit when in 

his/her absence an effective decree cannot be passed. In the present case, the suit is for 

eviction of the defendant from the suit premises upon which the plaintiff claims to have 

right, title and interest. The dispute is between the plaintiff (landlord) and defendant 

(tenant) and has nothing to do with Nazrul Hussain, under whom the defendant claims 

tenancy. Thus, I am of the considered opinion that Nazrul Hussainis not a necessary party 

to the suit and the suit is not bad for non-joinder of necessary party. Hence, decision of 

the learned trial court in Issue No.2 is not interfered with.  
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ISSUE NO. 3: Whether the suit is maintainable in its present form? 

Decision of Trial Court:  

16) Trial Court observed that in view of discussion of the aforesaid Issue No.1 and 2 

the suit is maintainable in its present from. This issue is decided in positive.  

 

My Decision & Reasons Thereof: 

17) As regard to this issue also none of the parties forwarded any argument. I have 

gone through the materials on record but didn‟t find any legal impediment that makes the 

suit not maintainable. In view of the above discussions I deem it fit not to intervene with 

the decision of the learned trial court.  

 

ISSUE NO. 4: Whether there is any relationship between plaintiff and the 

defendant as landlord and tenant? 

Decision of Trial Court:  

18) Trial Court observed that the moot question involved is as to who is the landlord. 

Ld. Munsiff considered the legal validity of sale deed No.1632/2002 to the extent as to 

whether it conveys the suit property to the plaintiff or not, furthermore, the identify of the 

suit property has been challenged. Plaintiff as PW-1 averred that Nuruddin Baruah sold 

the suit property alongwith the land to Smt. Shanti Devi by executing registered sale deed 

No.800 dated 30-05-94 (Ext.1) & delivered possession thereof. Smt. Shanti Devi sold it to 

the plaintiff on 01-11-2002 vide registered sale deed No.1632 (Ext.2). Court observed that 

PW-1 suppressed the fact that Nuruddin had more than 10 lessas of land in the suit dag. 

Shanti Devi deposed as PW-2 she bough the land encumbrance free. Both Ext.1 & Ext.2 

reflects that the land sold off are encumbrance free agricultural land & this deeds does 

not disclose or refer to any houses standing the on that plot. PW-2 admitted that she 

never collected any rent from the defendant during the period 1994-2002, the period 
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when she claimed the title over the suit property. PW-1 admitted that he had filed four 

suits for eviction of four tenant but nowhere in of the suit he has clearly narrated the suit 

premises & that he cannot say the neighboring houses adjacent to the suit premises.  

 

19) Trial Court formed the opinion that the very identity of the suit property has not 

been proved. Hence, it was held that the plaintiff failed to create a preponderance of 

probability in his favour that he is the landlord of the suit house. The issue is thus decided 

in the negative and against the plaintiff.  

 

Argument forwarded by both sides: 

20) It was argued on behalf of the appellant/plaintiff that the defendant/ respondent 

has admitted that he is a tenant under (L) Nuruddin Baruah. Plaintiff has produced and 

proved the sale deed by which Shanti Devi bought the suit property and also the sale 

deed by which the plaintiff bought it from Shanti Devi. However, the defendant failed to 

prove that (L) Nuruddin Baruah willed the suit property along with other properties to his 

wife and that she relinquished it to Nazrul Hussain. These were important documents that 

should have been produced before the Court and proved & furthermore, relinquishment 

can be done only through register deed. In Lakheswar Karmi & Ors. Vs. Padmabati Karmi 

& Ors., AIR 1969 Orissa 10 the Court held that a relinquishment can only be done by a 

registered document. It is true that during cross-examination the plaintiff as PW1 in TS 

52/2005 stated that he constructed house and staying in the land he bought from 

Nuruddin, however, this is a stray sentence and should be overlooked. He relied on the 

decision of Hon‟ble Karnataka High Court in Parameswari Bai Vs. Muthojrao Scindia, AIR 

1981 Karnataka 40 says that admission must be read along with the evidence given by 

the witness in his chief examination & a stray sentences in cross-examination doesn‟t 

become admissible without scrutiny. It was further argued that defendant had clearly 
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stated that the plaintiff resides in another piece of land which plaintiff bought from 

Nuruddin.  

 

21) It was also argued that a Probate Court cannot confer title. Reliance was made 

on Kanwarjit Singh Dhillon Vs. Hardyal Singh Dhillon and Others, AIR 2008 SC 306 where 

the Court subscribed to the view in Ishwardeo Narain Singh v. Smt. Kamta Devi that 

“court of probate is only concerned with the question as to whether the document put 

forward as the last will and testament of a deceased person was duly executed and 

attested in accordance with law and whether at the time of such execution the testator 

had sound disposing mind. The question whether a particular bequest is good or bad is 

not within the purview of the probate court. Therefore, the only issue in a probate 

proceeding relates to the genuineness and due execution of the will and the court itself is 

under duty to determine it and perverse the original will in its custody.” As to the decision 

of ld. Munsiff that the deeds doesn‟t mention any house standing on the property sold, it 

was argued that it is not necessary that the deed must mention regarding the same and 

this view was followed by superior courts too. In AIR 2009 Kerala 78 it was held that non-

mention of house in sale deed will not mean that the transferee will not get right over the 

houses standing thereon.  

 

22) Ld. counsel for the appellant further argued that once the property was 

transferred to plaintiff all the rights of the previous owner, including becoming the 

landlord of the existing tenants. In support of his argument appellant counsel relied on 

Laxmi Narayan V. Ram Kishan & Ors., AIR 2015 RAJ 46 & M/S.Latif Estate Line India Ltd 

vs Mrs. Hadeeja Ammal, AIR 2011 Mad 66. Appellant Manmatha Ranjan Trivedi, Appellant 

–Vs- Gopal Krishna T.E. Co. (P) Ltd & Ors, AIR 2006 GLT (Suppl) 718 wherein it was held 

that delivery of possession is not a pre-requisite to acquire title over a property purchased 
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through registerd sale-deed. Ld. appellant counsel also relied on Sriram Pasricha vs 

Jagannath & Ors, AIR 1976 SC 2335 wherein it was held that tenant is estopped from 

questioning the title of the landlord. & AIR 1976 All 155.  

 

23) Respondent/defendant‟s stand was that the Court has rightly held that the plot of 

land apparently purchased by the plaintiff/appellant is not the same of the suit-land. 

Furthermore, the plaintiff failed to prove that he is the owner of the suit-land and that the 

defendant is his tenant. Respondent/defendant stoically denied that plaintiff/appellant is 

the owner of the suit-land and defendant‟s landlord. Ext.Cha is the Will by which Tara 

Baruah (wife of Nurrudin) willed her property to Nazrul Hussain & 2 others. This will also 

includes the suit-property. 

 

My Decision & Reasons Thereof: 

24) I have heard both sides carefully, gone through the oral and documentary 

evidences and the pleadings and also the citation submitted. It is clear that the 

respondent has challenged not only the fact that the plaintiff is his landlord but has also 

claimed that the suit-land was never sold to the plaintiff. I agree with the argument 

forwarded by ld. appellant counsel that even if a deed doesn‟t show the structures 

standing on it, it doesn‟t mean that those structures didn‟t exist or were not sold of. I 

deem it necessary to point out that appellant relied on the decision of Apex Court in 

Sriram Pasricha vs Jagannath & Ors (Supra) & argued that the tenant is estopped from 

questioning the title of the landlord. However, the mentioned case was based on the fact 

that the tenant questioned the title of the landlord as he is one of the co-owners of the 

property. However, in the present case the tenant is not questioning the title of the 

landlord because he is a co-owner but because according to the tenant/defendant/ 



 

Page 11 of 14 

respondent the landlord/ plaintiff/appellant was never sold that property. Thus, this 

decision doesn‟t apply to the case in hand.  

 

25) I have perused the sale deeds (Ext.1 & Ext.2) to ascertain whether they pertains 

to the suit-land or any other piece of property. The schedule of both Ext.1 & 2 shows 

North: Ali Hussain, East & South: Nurrudin Baruah, West: No.52 National Highway, 

whereas, the four boundaries of the schedule-land of the suit is North: Another room of 

the same house under occupation of tenant Mani Ahmed, South: Another room of the 

same house under occupation of tenant Basanta Kumar Rai, East: Vacant land & house of 

plaintiff/appellant Abhijit Hazarika, West: No.52 National Highway. It is true that over a 

period of time people leaving in the boundaries may change, however, when the identity 

of the property itself has been challenged it was encumbering upon the plaintiff/appellant 

to prove that the suit property and the land sold to him are one and the same, and if 

there are discrepancies then it must be answered. However, in the present case the 

plaintiff/appellant has not taken the trouble to do so and the discrepancies remained 

unanswered. Ld. Trial Court had also observed that the land sold vide Ext.1 & 2 is shown 

as „agriculture land‟. 

 

26) Another pertinent point to be noticed is that PW2 (the person from whom 

plaintiff bought the land) states that she never collected rent from the tenants staying in 

the houses in the land sold to him, that also for over 8 from 1994 to 2002. This is 

something so bizarre that a landlord will let her tenant to reside in her property for over 8 

years without paying tenant that without a proper explanation it eclipses the claim of 

being a landlady. The citations given by appellant side can only be applied if the 

plaintiff/appellant could prove that he is the landlord. However, M/S.Latif Estate Line India 

Ltd vs Mrs. Hadeeja Ammal (Supra) is not applicable to the case in hand as it deals with 

the cancellation of deed.  
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27) Thus, in view of the above discussions it is clear that the plaintiff/ appellant failed 

to prove that he is the landlord and therefore, I find no anomalies in the decision of the 

ld. Trial Court & thus, decision of ld. Munsiff in issue no.4 is not interfered with. 

 

ISSUE NO. 5: Whether the plaintiff has terminated the tenancy of the suit room 

by serving legal notice u/s 106 of the Transfer of Property Act to 

the defendant? 

28) Ld. Munsiff had decided issue no.5 & 6 together and held that in view of the 

discussions in issue no.4 there is no requirement of further discussion for Issue No.5 and 

6. It was held that the plaintiff is not entitled to evict the defendant from the suit 

premises as prayed for. However, I am of the opinion that a little more discussion on this 

issue should have been done, and considering the fact that such discussion is not 

available the issue is dealt with a little more clarity herein below. 

 

Argument forwarded by both sides: 

29) It was argued on behalf of appellant that the suit-premises falls under urban area 

and therefore covered under the Assam Urban Areas Rent Control Act and under the 

Transfer of Property. Thus, notice u/s 106 of the Transfer of Property Act to the 

defendant is not applicable. To this the respondent didn‟t forward any argument.  

 

My Decision & Reasons Thereof: 

30) I have gone through the materials on record and is of the opinion that 

submission of ld. appellant counsel is correct and the suit premises falls under urban area. 

Under the Assam Urban Areas Rent Control Act there is no such provision of notice to the 

tenant, as required u/s 109 Transfer of Property Act, and therefore, the plaintiff/appellant 

was never under any liability to send such a notice. Thus, though the plaintiff didn‟t serve 
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a notice to the defendant u/s 109 Transfer of Property Act however, it doesn‟t vitiate the 

suit. Therefore, issue no.5 is settled accordingly. 

 

ISSUE NO. 6: Whether the defendant is defaulter in payment of rent of the suit 

premises and liable to pay the same to the plaintiff? 

31) Ld. Munsiff had decided issue no.5 & 6 together and held that in view of the 

discussions in issue no.4 there is no requirement of further discussion for Issue No.5 and 

6. It was held that the plaintiff is not entitled to evict the defendant from the suit 

premises as prayed for. However, I am of the opinion that a little more discussion on this 

issue should have been done, and considering the fact that such discussion is not 

available the issue is dealt with a little more clarity herein below. 

 

Argument forwarded by both sides: 

32) None of the parties forwarded much argument on this issue. The case of the 

appellant is that he is the landlord and the defendant refused to pay him rent and didn‟t 

pay any rent since inception and therefore, he is a defaulter. On the other hand, the 

respondent took the stand that appellant was never his landlord and one Nazrul Hussain is 

the landlord, to whom the defendant has been regularly paying the rent. 

 

My Decision & Reasons Thereof: 

33) As seen while discussing issue no.4 that the plaintiff/appellant failed to prove 

that he is the landlord. Thus, under the circumstance, the question of the defendant being 

a defaulter tenant of appellant doesn‟t arise. Hence, issue no.6 is settled with the note 

that the defendant is not a defaulter in payment of rent of the suit premises nor is liable 

to pay the same to the plaintiff.  Thus, issue no.6 is settled against the plaintiff/appellant.  
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34) In view of the above discussions and decisions, the impugned Judgment & 

Decree passed on 27-04-2012 by the learned Munsiff, Tezpur, in Title Suit No. 55 of 

2005is upheld. Hence, the appeal is dismissed.  

 

35) Prepare a decree accordingly. 

Send down the Case Record, alongwith a copy of this judgment to the ld. Court.  

 

Given under my hand and seal of this Court on this day, the 25th May‟2017. 

 

 

(Munmun B.Sarma) 

Civil Judge 

                         Tezpur, Sonitpur 

Dictated and corrected by me. 

 

 

 

 

Dictation taken and transcribed be me : 

        

(J. K Muru) 

Steno.   

 

(Munmun B.Sarma) 
Civil Judge 

Sonitpur, Tezpur 


